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INTRODUCTION

Saction 303(d)(1)(A) of the Cleen Water Act requires thet totd maximum daily loads (TMDLS) be caculaed for dl
waters in which technology based effluent limits are not stringent enough to achieve the water quality Sandards st for
thosewaters Pursuant to Section 303(d)(2) of the Act, TMDLswerefirgt due within 180 days of the U.S.
Environmentd Protection Agency’s (EPA's) identification of pallutants suitable for TMDL cdculaions— June 26,
1979. The recent avdanche of lansuits across the country has forced EPA to implement the TMDL program a an
accderated pace.

Asareallt, gates are now rushing to comply with their TMDL reguirements. With limited funding and resources,
and in some cases with questionable legdl authority, Sates are taking on this enormous program.

POTWSs, aswdl as other dischargersto impaired waters, will soon be recaiving water qudity based effluent limitsin
ther permitsin accordance with the TMDL cdculated for ther impaired receiving Sreem. These TMDL driven limits
could be extremdy codly or, even worse, not achievable. Therefore, it is ariticd thet dischargers understand the
TMDL program o thet ther rights are protected. TMDLsmust not only be lawful, but must be based on sound
sdentific ariteria, dataand modding if they areto judify the expenditure of millions of dollars of public and privete
funds

AMSA isproud to offer this updated verson of the Evaluating TMDLSs guide. The rdease of the January 1999
origind guide waswiddy touted as an indigpensable todl for undersanding the legd rights of wasteweter trestment
agendesin the fagt-paced amosphere of the Totdl Maximum Daily Load (TMDL) program. When AMSA'sfirg
edition of the TMDL “surviva guioe’, Evaluating TMDLSs, wasinitidly disributed in January 1999, AMSA
conduded the Introduction section by gating that the TMDL landscape will continueto evolve. And evalveit hes.
Litigetion, both at the adminidrative and court leve, is now beginning to test many of theissues arigindly raised in the
firda TMDL guide The U.S. Environmentd Pratection Agency (EPA) issued its draft TMDL regulaionsin August
1999 and the fireorm over the proposed rule continues today. EPA recaived over 27,000 comments on the

proposed reguletions

This May 2000 update sarves two purposes. Fird, the update discusses aritical case law that has evolved over the
pest year aswdl as how EPA’s newly propossd TMDL regulations might impact POTW interests. Second, the
update introduces severd new topic areas that need to be discussed within the context of the TMDL process. These
new aressindude wet weether TMDLS, whale effluent toxicity (WET) TMDLS, adminidretive law sandards of
review, the problem of updream loadings, and the chalenges of interim permitting.

To ease the reader’ s burden, dl sections containing updated materid will begin with the heading “ M ay 2000
Update” and will be placed in bold text. The updated materid will be worked into the structure of the origind
TMDL paper. Therevised document, as awhole, should replace the January 1999 guide, with the exception of the
executive summary and gppendices
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It isworth repedting thet this guide, aswell asthe TMDL program, isawork in progress. Only time and the forces
of nature—or in this case the forces of paliticsand law —will tel where the TMDL program heads next. AMSA will
continue to update this guide in order to kegp the membership prepared for the changing landscgpe of the TMDL
program. Given the planned June 2000 promulgation of thefind TMDL regulaions, the next verson of the AMSA
guide should be available in the near future

ACKNOWLEDGMENTS

AMSA would liketo thank David A. Katz, Vice Chair of the Legd Affairs Committee and Divisond Deputy City
Sdliator for the Philadd phiaWater Department, for histirdess effortsin updating the Evaluating TMDLSs guide
Neadlessto say, the exisence of this guide depends on the voluntary contribution of legd research, expart andyss,
and countless hours of writing and editing. Thanksto David, AMSA members and assodiated counsd will remain on
the cutting edge of the fagt-changing landscape of the TMDL program. Through hiswork, the May 2000 Update
caries on the tradition of the January 1999 verson as acomplete, easy-to-undersand “surviva guide’ to the TMDL
program, thet anyone from atorney to engineer will be aileto reedily utilize.
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L. Proper Listing Under Clean Water Act Section 303(d)
HASTHE STREAM SEGMENT BEEN PROPERLY LISTED UNDER 8303(D)?
C. STATUTORY LANGUAGE OF §303(d)(1)(A)

8303 (d)(1)(A) requires statesto list those water s for which

(1) theeffluent limitsrequired by 8301(b)(1)(A) (point source BPT and pretreatment
limits) and 8301(b)(1)(B) (POTW secondary treatment)

(2) arenot stringent enough
(3) toimplement any water quality standard applicable to such waters.

For dl waters so identified under 8303(d)(1)(A), the state then establishes TMDL s for dl pollutants preventing the
attainment of water quality standards (WQS). 40 CFR 130.7(c)(1)(ii).

EPA bdievesthisprovison to be dl inclusive. However, it can be argued that 8303(d)(1)(A) is much narrower than
EPA would believe. Each one of the three specific segments of 8303(d)(1)(A) can be used to argue that a particular
water qudity limited segment (WQLS) should not be on the §8303(d)(1)(A) list but rather placed on lists which do not
immediatdly trigger TMDL s and the point source water quality based effluent limits (WQBELS) which then ultimately
get placed into permits.

These other lists would include the §8303(d)(3) and 8319(1)(A) lists.

Section 303(d)(3) states that “for the pecific purpose of developing information” each state shdl identify al waters
not listed under 8303(d)(1)(A) and “estimate”’ for such watersa TMDL. Section 319(1)(A) requires each state to
identify waters “which without additiond action to control nonpoint sources of pollution, can not reasonably be

expected to attain or maintain applicable water quaity standards...” The focus of water quality improvementsis then
shifted to nonpoint source best management practices (BMP) control rather than further point source contral.

An analys's of each segment of 8303(d)(1)(A) follows below.
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1. the effluent limitsrequired by 8301(b)(1)(A) (point source BPT and pretreatment limits)
and 8301(b)(1)(B) (POTW secondary treatment)

What this segment essentidly doesiis limit the 8303(d)(1)(A) listing to impairments caused by the point source
discharge of pollutants snce 8301(b)(1)(A) and 8301(b)(1)(B) relate exclusively to point source technology controls.
Congder, then, listings based on the following reasons:

@ Nonpoint source impairments

Since 8303(d)(1)(A) is limited to the WQL S where point sources cause or contribute to the impairment,
waters impaired exclusively by nonpoint sources are not covered.

But what if point source dischargers exist in the WQLS but are a de minimis contributor to the imparment?
If, for example, it could be demongrated (through monitoring and modeling) that even if dl loadings from
point sources into the WQL S were diminated the stream would remain in nonattainment, would listing under
8303(d)(1)(A) till be proper? It would seem that this WQL S would best be dealt with under the §319

program.

EPA's proposed regulations implementing 8304(L), 54 FR 1300 (January 12, 1989) offers, by andogy,
some support for the position that listing would not be required where there are minor point source
contributions to waters already impaired due to nonpoint source loadings. See Scenario #7, Exhibit A, 54
FR 1307. Also seethefind regulation, 54 FR 23868, 23883, which states that “\When Section
304(L)(1)(B) is read together with Section 319, EPA believesthat al waters not achieving water quaity
sandards for priority pollutants should be listed to at least one or sometimes both sections of the Act”
(Suggedting that a Section 319 listing done might suffice).

May 2000 Update

Theissue asto whether nonpoint sourceimpaired waters can be controlled under the
TMDL processhasjust been decided by onefederal district court in California. In
Pronsolino et. al v. Marcuset al. C99-1828WHA, U.S.D.C, N.D. Cal., (Decision dated
Mar ch 30, 2000 per Judge William Alsup), the plaintiffs alleged that EPA had exceeded
itsauthority under the Clean Water Act by attempting to limit nonpoint sour ce sediment
loadingsinto the Garcia River through a TMDL for that water body. The Pronsolinos
own an 800 acr e timber operation and filed suit, along with the American Farm Bureau
Federation and others, when the California Department of Forestry attempted to restrict
the timing of the Pronsolinos’ timber harvests and required mitigation of certain
sediment loadings through theissuance of a state timber management plan, consistent
with EPA’s 1998 Garcia River TMDL. The Garcia River wasimpaired solely asthe
result of nonpoint sourceloadings. AMSA intervened to argue along with EPA that
nonpoint sour ces can and must be addressed under the TMDL program in order to
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achieve water quality standards.

TheCourt in Pronsolino held, unequivocally, that thelisting of nonpoint sour ce
impaired water swas authorized by the CWA. The Judge found that the CWA was
intended to comprehensively protect and restore all watersin the nation —regar dless of
their source of pollution. The Court, then carefully analyzing the water quality standards
section of the Act, 8303, held that the TM DL provision contained therein at 8303(d)(1)(A)
was equally comprehensive. (Indeed, theword “comprehensive’ appearsno lessthan 14
timesin theopinion). The Court’sholdingis perhapsbest summarized by two sentences
that appear at page 15 of the Opinion:

“Sinceall riversand watersregardless of pollution source were
included in the univer sefor which water quality standardswere
required, all of them —again regar dless of sour ce of pollution —were
included in theuniversefor which listingand TMDLswererequired —
save and excluding only those for which effluent limitationswould be
sufficient to achieve compliance with standards.

... To have excluded the large number of riversand waters polluted solely by
agricultural and logging runoff would have left a chasm in the other wise
“comprehensive’ statutory scheme.” Pronsolino

ThePronsolino holdingisclearly excellent newsfor AM SA members. Nonpoint sources
must beincluded in the TM DL process and must sharewith the point source community
theresponsibility of improving impaired waters. Two cautions must be kept in mind.
First, nonpoint sourceregulatory controlsarestill creaturesof state action and/or
regulation. States must be willing to impose meaningful nonpoint sour ce controlsand to
ensurethat they areimplemented if the benefitsfrom thePronsolino holding areto be
realized.

Second, the Court’sfinding that 8303(d)(1) is comprehensive meansthat 8303(d)(1)
embraces all causes of impair ment regardless of their source. Hence, watersimpaired
by causes beyond the CWA'’sregulatory scheme -- such as contaminated sediment and
atmospheric deposition —may need to belisted. Theresult for such impaired waters
could betheimmediate imposition of severe water quality based effluent limits
(WQBELs) on point sourceswhiletheriver remainsimpaired through causesthat are
not controllable under the CWA.

Whileit isimportant to be awar e of these two concer ns, Pronsolino is still a major

victory for POTWSs, point sources and EPA aswell. However, the holding in Pronsolino
has been challenged by the plaintiffs. The plaintiffsfiled notice of an appeal on May 24,
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2000. Thelegal basisof theappeal isnot clear at thispoint asno substantive briefs have
been filed on the appeal by either party.

A similar suit wasfiled in Missouri. In Missouri Soybean Association v. EPA, No. 98-
4282, (Complaint filed on December 5, 1998 in the Western District of Missouri) the
Soybean Association argued that nonpoint sour ceimpaired water swereimproperly put
on the 8303(d) list. The Association arguesthat nonpoint sour ceimpair ed water s must
only belisted under CWA 8319 and not under the 8303 TM DL provision.

(i) Contaminated Sediments

Pronsolino notwithstanding, impairments caused by past discontinued practices (e.g. discharge of PCBs,
DDX) il affecting stream qudity through contaminated sediments are, of course, not subject to effluent
limitations under §301(b)(1), and therefore should not be covered by §303(d)(1).

(i)  Atmospheric Deposition

The deposition from non-water sources (e.g. air deposition of mercury) is again clearly not subject to
8301(b)(1) effluent limits, and should not be covered 8§303(d)(1).

(iv) Physicd Habitat Impairments

Impairments caused by physica habitat changes (e.g. stream channelization) are again not subject to
8301(b)(1) effluent limitations. Also, 8303(d)(1)(C) requires states to establish TMDLs for * pollutants’
which should be ingpplicablein thiscase. A “pollutant” is specificaly defined in 8502(6) and is therefore
distinguishable from the term “ pollution,” which better describes habitat impairment.

) Water Quantity Based Impairments

These impairments (e.g. reduced stream flows due to diversion) should also fall outside §303(d)(1)(A).
Again, they are not subject to the 8301(b)(1) effluent limits. See also 8303(d)(1)(C).
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NOTE: EPA’sPOSITION

Diametricaly opposed. EPA's position is essentidly that al WQLS impacted by any pollutant, no matter
where that pollutant comes from, even if you don't know the source, should be listed under 8303(d). EPA
cites 40 CFR 8130.7(b)(2)(iii), which requires TMDLs for WQL S where other pollutant control
requirements (e.g. nonpoint source BMPs) are not stringent enough to implement WQS. See dso EPA
Memo from Geoffrey H. Grubbs, May 23, 1997, “Nonpoint Sources and Section 303(d) listing
requirements’ (citing in support of his postion, various EPA Guidance Documents and hisinterpretation of
303(d)(1)(A) that if Congress had intended to exclude such a potentidly large category of impaired waters
from 303(d)(1)(A), “it could and amost certainly would have done so with far greater clarity”). Also see
EPA Memo from Robert H. Wayland, August 27, 1997, “Nationa Clarifying Guidance for 1998 State and
Territory Section 303(d) Listing Decisons’ (303(d) lists provide a comprehensive inventory of water
bodiesimpaired by al sources).

RESPONSE:

EPA'sinterpretation of §130.7(b)(1)(iii) is contrary to the plain language of §303(d)(1)(A). While
§130.7(b)(2) (iii) may require TMDLs for nonpoint source impairments, the listing should occur under
8303(d)(3) not under 8303(d)(1)(A).

M ay 2000 Update

EPA’sProposed TMDL Regulations, 64 Fed. Reg. 46011, (August 23, 1999)

Under EPA’snewly proposed TMDL Regulations, the Agency continuesits
inter pretation that the 8303(d) listingsareall inclusive.

Proposed Rule 130.25(a) requiresthat all impaired watersbelisted —including
impairmentsfrom “ pollution from any source”. Thisisconsistent with EPA’sbelief
that 8303(d) lists should serve asa*® comprehensive accounting of all waterbodies”
impaired or threatened. (See Preambleto Regulations). (Many would argue, however,
that this comprehensive accounting takes place not under 8303(d), but rather under
8305(b). Seethe 8305(b) argument infra.)

Although listingsarerequired for impairmentsfrom all sources, the proposed TMDL
Rule doesrecognizethat TMDLsarenot appropriatefor all listed waters. The
Proposed Rule, at 8130.27(a), statesthat although all waters get listed, waters
impaired or threatened by pollution, as opposed to pollutants, do not require TMDLSs.

Proposed Rule Section 130.27(b) statesthat when it isnot clear whether the cause of
theimpairment isa pollutant or sometype of pollution, it should be assumed that it isa
pollutant and put on thelist of water bodiesrequiringa TMDL.
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(2) arenot stringent enough

This dause can be used to fight the ligting of waters that are desmed “threstened” or expected to go into
nonettainment. Saction 303(d)(1)(A)'s language is dearly in the present tense - “are not.”

Liging “threstened” waters under §303(d)(1)(A) isaso questionable for other Satutory and policy ressons. FArg,
§303(d) was never meant to address actions necessary to prevent imparments from occurring in the future. Issues
relaed to growth are best dedlt with under the Continuing Planning Process, §303(e), and antidegradation
requirements, 8303(d)(4)(B); 40 CFR §131.12. Secondly, what condtitutes “thregtened” is extremdy subjective.
Sncea TMDL liging has serious consaquences (WQBEL s in permits; new source moratorium pursuant to 40 CFR
8122 4(j); Tier 1 antidegradation impacts pursuant to 40 CFR 8§131.12(a)(1)) ligtings should not be based on such
ubjective imparments
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NOTE: EPA’sPOSITION

Threatened waters must beinduded. EPA cites 40 CFR 88130.7(c)(2)(ii) (TMDLs shdl be established
for dl pallutants preventing or expected to prevent atainment of WQS); 130.7(b)(4) (TMDL ligs sl
identify the pollutants causing or expected to cause violations of WQS); 130.2(j) (definition of WQLS
which makes no digtinctions between point and nonpoint caused impairments); 130.7(b)(5)(iv) (TMDL ligs
mugt condder “dl exiging and reedily available water qudlity rdated dataand informetion” which indudes
waters listed pursuant to the Section 319 nonpoint assessment program). Also see previoudy dited EPA
memaos. EPA does provide some leniency, however. EPA recommends awater body lising as threatened
only if the impairment will actively occur prior to the next liding cyde. Memo from Robert Wayland,
Augugt 25, 1997.

RESPONSE:
EPA’s pogtion is contrary to the plain language of the Satute, 8303(d)(1)(A). Also, the regulations do not
Specify under which section of the Cleen Water Act (CWA) theindividud TMDL ligs areto be placed.

May 2000 Update
EPA’sProposed TMDL Regulation, 64 Fed. Reg. 46011, (August 23, 1999).

Proposed Rule 8130.25 requiresthat all threatened water s be placed on the §303(d)
list. “Threatened” isdefined in Proposed Rule 8130.2(n) asany water body, currently
in compliance, in which it islikely that a water quality standard exceedance will occur
by the next listing cycle.

However, immediately prior tothe publication of thisUpdate, it appearsthat EPA has
reversed itsposition on threatened waters. In aletter dated April 5, 2000 from J.
Charles Fox, Assistant Administration, EPA, to the Honor able Bud Shuster, Chairman,
House Committee on Transportation and I nfrastructure, EPA stated that they would be
dropping therequirement contained in the proposed regulationsthat threatened
waters be placed on the 8303(d) list.

(3) toimplement any water quality standard applicableto such waters
Theterm “water qudity Sandard gpplicable to such waters’ indudes numeric driteria, narrdive criteria (eg. “free

from conditionsinjurious to human or aquetic hedth”; “no toxicsin toxic anounts’) water body uses and
antidegradation requirements. 40 C.F.R. 8130.7(b)(3). TMDLsshdl be established a levels necessary to attain and
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mantain narrative and numericad WQS. 40 CFR §130.7(c)(1). Also see American Paper Indiitute, Inc. v. U.S
Environmenta Pratection Agency, 23 EL R 20984 (1993), which holds thet for the purposes of a8304(L)(1)(B)
liging EPA'sinterpretation of the term “ gpplicable dandard” (40 CFR §130.10(d)(4)) asinduding narrative water
qudity sandardsis reasonable and will be uphdd.

Some (many?) datesin ther rush to fulfill their obligations to perform TMDLs are basing their 8303(d)(1)(A) ligings
on criteriathet are not properly enacted water qudity Sandards. For example, Some dates are placing Stream
ssgments on the 8303(d)(2)(A) ligt dueto fishing or svimming advisoriesin the Sream. Pennsylvania, for example, is
usng the Rapid Bioassessment Protocol (RBP) in order to miake quick and efficient biologica stream assessments,
which then trigger 8303(d)(1)(A) lidtings

Thelegd chdlenges can be aticulated asfallows

(i)  Theidentification of an impairment, in and of itself, isnot sufficient for a
8303(d)(1)(A) listing.

The sream may be subject to afishing or svimming advisory, or bassd on a RBP lack sufficient variety of
invertebrates, but that doneis not enough. Section 303(d)(1)(A) is not acatchdl provison wheredl impaired
dreamsareliged. Raher, the date must identify acause of the impairment and have some quantifigble or
demondtrable proof thet the imparment is rdated to the point source discharge of pollutants. Otherwise, the
listing, onitsface, violates 8303(d)(1)(A).

(if) Thecriteriaused by the statetolist the stream under 8303(d)(1)(A) are not
properly promulgated water quality standards.

Sucandly put, the argument isasfalows

If the gate cannot show you the spedific water quality standards regulation for which effluent limits are not
gringent enough to mest, then the listing under 8303(d)(1)(A) isimproper.

Water qudity standards, both numeric and narraive, are creatures of regulation 40 CFR 8131.3(i). They are
found in our date codes and are enacted pursuant to our sate Adminigrative Procedures Act (APA).

The question becomes: Isafishing and/or svimming advisory an gpplicable water qudity Sandard? Isthe
finding of abiologicd “impairment” based on an aquatic biologig's interpretation of an RBP an goplicable
water quaity gandard? (Assuming there are no spedific biologicd criteriain the Sate).

The argument would be thet an aquatic biologis’ sfinding of and RBP-based impairment is not an gpplicable

water quaity dandard. These criteriaor judgmentsthat the date is using to place agream onto a
8303(d)(1)(A) lis aremost likdy not spedificdly found in adate' s code of water qudity regulaions
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The gate's reoonse would be that they are merdy implementing the datels narretive water qudlity criteria
(WQC), which have been properly promulgated. The counter argument to this pogition isthet if the Sateis
going to base a 8303(d) liging on narrative driteria, the Sate must have an explicit method of implementation
for gpplying the narrdive criteria. This counter argument is supported by 40 CFR 8§122.44(d)(vi), 40 CFR
§131.11(8)(2) and, by andogy, 40 CFR 8130.10(d)(4).

Section 122.44(d)(vi) requires the Sate to establish effluent limits for pollutants contributing to excursgons
above anardive criterion based on one of three gpproaches (A) a proposed date criterion or an explicit
date palicy or regulation interpreting its narrative water qudity criterion; or (B) on acase by case basisusng
EPA's §8304(a) water qudity criteria or (C) through the use of an indicator parameter for the pollutant of
concan.

Section 131.11(8)(2) deatesthat “Where a State adopts narretive criteriafor toxic pollutants to protect
desgnated uses, the State must provide information identifying the method by which the Sate intends to
regulate point source discharges of toxic pollutants on water qudity limited segments based on such narrative
criteria”

Section 130.10(d)(4), dthough referring to listings under 8304(L), supports our pogition by requiring thet
date narrdive criteriafor the control of toxics be interpreted by gpplying a proposed dete criterion, an
explidt date palicy or regulation, or an EPA nationd water qudity criterion, supplemented with other rdlevant
informetion.

In addition, counter arguments can be based on vidldions of satelaw. Asdiscussad infra, atelaw dams
based onillegd rulemaking and/or Sate arbitrary and capricious behavior can be raised.

(iii) Discretionary implementation of narrative water quality standards constitutes an
illegal rulemaking.

The decison to place a stream ssgment on a 8303(d)(1)(A) ligt has seriouslegd (new source moratorium, 40
CFR 8122.4(j); Tier 1 antidegradation, 40 CFR §131.12(8)(1)), economic and socid ramifications. Ligting
autometicaly triggers TMDLsthat will resuit in large amounts of dollars and effort being expended aswell as
the potentid for condderable sodd and economic upheavd withinthe WQLS. Lidting, therefore, should be
basad on gandards which are dear, fully deveoped, and in which public participation wasinvolved. A liding
basad on narrative criterig, with little or no gandards governing itsinterpretation, moves wel beyond
discretionary judgment into the reelm of rulemaking and regulation.

Saes define the term “regulaion” in different ways For example, Cdifornia defines the term in thisway:
“Regulaion” means every rule, regulation, order or sandard of generd gpplication ... adopted by

any date agency to implement, interpret, or make specific the law enforced or adminigtered by it, or
to govern its procedure, except one thet rdates only to the internd management of the Sate agency.”
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— Cdl. Govt. Code §11342(g)

Therefore, the criteriafor liding riseto the leve of aregulation. The dates discretionary gpplication of its
narative WQS could then condtitute an “illegdl” regulation in violation of the dates APA.

May 2000 Update

Theillegal rulemaking argument issupported by case law from the State of Washington
Supreme Court aswell asa morerecent administrative decision from South Carolina.
(Note: Immediately prior to publication, the administrative decision, discussed infra.,
wasrever sed by the South Carolina Board of Health and Environmental Controls.
Although reversed, thereasoning used by Administrative Law Judge Marvin F. Kittrell
isstill persuasive and can beargued in other venues.) (Also see Section 9A for a
discussion on how federal guidance documents can constitute an illegal rulemaking.)

In Simpson Tacoma Kraft v. Dept. of Ecology, 119 Wash. 2" 640, 835 P. 2" 1030 (Wash
1992) the Washington State Supreme Court rejected Washington’s Department of
Ecology’s(DOE) attempt totranslate narrative WQSinto a numeric limit without
going through the proper rulemaking procedures. Washington’s narrative WQS stated
that toxic substances shall not be introduced into a water body at levelsthat may

adver sely affect public health.  DOE applied thisnarrative standard to dioxin and
determined that discharges above .013 parts per quadrillion may adver sely affect public
health. The DOE arrived at thisnumeric standard by using federal guidance and data but
without going through the proper state rulemaking procedures.

Under Washington law aregulation isdefined asany order or directive of general
applicability. The Washington Supreme Court held that the .013 standard wasin fact a
regulation thereby triggering the formal state rulemaking procedures. (Asan interesting
note, the Washington State Superior Court even declared Washington’s narrative water
quality standard unconstitutionally vague as applied to the plaintiff. The Washington
State Supreme Court vacated that particular holding however. Thisisclearly alegal
theory worth exploring.)

Administrative case law also supportsthisargument. In Western Carolina Regional
Sewer Authority et al. v. South Carolina Department of Health and Environmental
Control et al., Docket Nos. 98-AL J-07-0267-CC and 98-AL J-07-0585-CC (State of South
Carolina, Administrative Law Judge Division) (Decision dated September 22, 1999 per
Judge Marvin F. Kittrell; reversed and vacated by South Carolina Board of Health and
Environmental Controlsin early March 2000) the State attempted, inter alia, to
implement itsnarrative water quality criteriato control nutrients by creating a defacto
water quality standard known asthe* Trophic State Index” (TSI). The TSI established a
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(iv)

threshold value of 250 as an instantaneous standard. All watersabovethisstandard
would be classified asaquatic use impaired for phosphorous (and then later in some cases
for pH). Thesewaterswould then be placed on the state’ s 303(d) list.

The Sewer Authority argued, inter alia that the TSI wasa water quality standard, and
sincethe TSI wasnever promulgated in accordance with South Carolina’s
Administrative Procedure Act, asall water quality standards must be, it wasillegal, null
and void. The Stateargued that the TSI was merely a discretionary tool for measuring
water quality and therefore not subject to the normal rulemaking procedur es.

The Judge agreed with the Sewer Authority and held that the TSI wasin fact aregulation
that was never properly promulgated. In reaching hisconclusion that the TSI wasa
regulation, rather than a merediscretionary policy statement, the Judge applied the
“binding norm” test. In essence, the binding norm test holdsthat if a state usesa policy
likearegulation (littleor no discretion in itsapplication) then it isaregulation. The
fact that the Judge' sreasoning applied the binding norm test is excellent newsin that
many other states also apply the binding norm test in distinguishing between policy and
regulation.

The Judge granted relief by ordering that all per mitting and regulatory actionstaken by
the State based on the TSI were null and void and further ordered the Stateto remove
from the State’' s 8303(d) list any waterslisted astheresult of applyingtheTSI.

Theillegal rulemaking argument isalso being madein California state court in
Sacramento Regional County Sanitation District v. State Water Resour ces Control
Board et al., No. 98-CS01702, Superior Court of California, Sacramento County,
(Complaint filed June 26, 1998). In thiscase, the State set forth numerouscriteria by
which water swould belisted on a 8303(d) list. Thecriteriaincluded fishing and
swimming advisoriesthat were not promulgated aswater quality standards pursuant to
the California Administrative Procedure Act.

Thefinding of impairment based on the state'snarrative water quality standardswas
arbitrary and capricious

Thisis never an easy argument to make, but the rationae would be asfollows

Nardive criteriaare inherently vague (“no toxicsin toxic amounts’). Very few dates have numeric criteriafor whole
effluent toxiaty (WET) or numeric biocriteriasupporting ther narraive ariteria. Therefore, narrdive ariteriahave no
dear target or endpaint, from which we can make a determination of imparment. The judgment asto whenan
imparment is found under narrative criteriais inherently and completdly subjective
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Making mattersworse, however, isin addition to no endpoint, very few sates have awel deve oped methodology
for regulating point source discharges based on narraive criteria. Thisin spite of 40 CFR §131.11(9)(2) which dates
that “Where a State adopts narrative criteriafor toxic pollutants to protect designated uses, the State must provide
information identifying the method by which the State intends to regulate point source discharges of toxic pollutants on
WQLS based on such narrdive criteria”

Therefore, without an endpoaint, and without even basic guiddines on the trandation methodology, subjective and
arbitrary decisons necessaily are usad in lieu of nonexigtent spedific criteria

The gate will argue thet based on ther best professond judgment, in accordance with Some generd 304(a) guidance
or some exiging Sate guidance, they have legdly trandaed the narrative Sandard into afinding of imparment. In
addition to the arguments mede previoudy, one could bolster the arbitrary and capricious argument by attacking the
finding as scientificaly flawed or arguably not in conformity with the ate's Continuing Planning Process or Water
Qudlity Management Planning documents; to the extent they addressthisissue

B. “EXPECTED TO MEET” WATERS

Some WQL S may dready have some additiond pollution controls being implemented which are expected to provide
for the attainment of gpplicable WQS. If suchisthe case, must the WQL S be listed under 8303(d)(1)(A)?
Arguably no. 40 CFR §130.7(b)(2) requires TMDLSs only for those WQL S dill requiring them. EPA's guidance
daesthat if the additiond controls are enforceable and if the controls can be reasonably expected to atain WQS
prior to the next liding date, the WQL. S need nat be placed on the current lit. See Memo from Robert Wayland,
August 27, 1997.

M ay 2000 Update

EPA’s Proposed TMDL Regulations, 64 Fed. Reg. 46011 (August 23, 1999)

Proposed Rule 8130.27(a)(4) statesthat expected to meet waters must still belisted but a
TMDL for these waterbodiesisnot required aslong as attainment is expected by the next
listing cycle.
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C.  8§305(b) REPORT ISA PREDICATE TO A §303(d)(1)(A) LISTING.

The Act does nat spedificaly predicate a 8303(d)(1)(A) lising on the prior identification of the water body as
impaired in a8305(b) Report. A spedific link between §303(d) and §305(b) is contained in 40 CFR 130.7(b)(5)(i)
which reguires 8303(d) lisings to be based upon the assembly and evduation of “dl exising and reedily avalable
water qudity rdaed dataand infformation.” Such readily avallable dataindudes. (i) Watersidentified by the Saein
its most recent 8305(b) report as*“ partidly meeting” or “not medting” designated uses or as*“threstened.”
Neverthdess an argument can be crafted that a 8305(b) report identifying the weter asimpaired isapredicateto a
8303(d)(2) liing.

The argument would go asfallows. Section 305(b) isthe Satels biennid water qudity inventory report. The report
sarves asthe primary assessment of date water qudity and based on its findings the dates develop water quality
management plansto direct dl subseguent control activity. 40 CFR §130.8. Water qudity problemsidentified in the
§305(h) report should be andyzed through water quality management planning leading to the deve opment of
dternaive controls and procedures. 1d. Further, 8305(b)(1) requires an estimete of the environmenta impact and
the economic and sodd costs and benefits of complying with the Cleen Water Act.

Therefore, the 8305(b) reports are o comprenendve that they provide the foundetion for determining where the
impaired water body should be liged and, if listed under §303(d), how thet water body should be prioritized.
Without such a 8305(b) report lidting, the public is denied information and meaningful particdpetion in the dedsons
regarding liging and prioritizetion.

May 2000 Update

Thisargument isnow being tested, along with theillegal rulemaking argument, in Sacramento
Regional County Sanitation District v. State Water Resour ces Control Board, et al., No. 98-
CS01702, Superior Court of California, Sacramento County (Complaint filed June 26, 1998).-

D. IMPAIRMENT RESULTSFROM NON COMPLYING SOURCES

Under 8303(d)(1)(A), liding occurs where point source effluent limitations are not sringent enough to meet WQS. If
there are point sources discharging into the WQL.S nat in compliance with thar permits, it could be argued thet the
impairment results from the noncompliance and therefore should not be liged. Smilarly, if the Sate has enacted
BMPsfor nonpoint sources discharging into the WQLS, and these BMPs are not being followed (or are inedequate)
asmilar aigument can be mede
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2.  Evaluating Data Reliability

ISTHERE SUFFICIENT RELIABLE SCIENTIFIC DATA TO SUPPORT THE FINDING THAT
THE STREAM ISIMPAIRED?

A mgor flaw inthe TMDL processisthet thereis no federd datutory, regulaory or guidance documents which
establish the minimum quantity and qudlity of data necessary to list awater body under §303(d)(1)(A). Note
however that EPA has produced an Interim Find Guidance for Planning for Data Collection in Support of
Environmental Decison Making Usng the Data Quality Objectives Process (EPA QA/G-4) which at page 26
recommends that aone percent fase positive and a one percant fase negative decison eror be the garting point for
Setting decision error rates. 1t further recommends that if the decision miaker increases the decison eror rate from
one percent, that person * should document the reasoning behind setting the decison error rate and what the potentia
impacts may be on cog, resource expenditure, humen hedlth and ecologica conditions”

Sncealiding triggersa TMDL, with dl of its economic and sodd ramifications, aligting must be basad on sound

stence. However, because of litigation pressure, timing and resource limitations, many dates lis water bodies based

on the mogt tenuous of data. Even EPA has recognized thet Sates with more rigorous data requirements tend to have
ghorter ligs than those with less demanding requirements.

Therefore, the data that the ate rdied on in making itsimpairment finding and placing the water body on the

8303(d)(D)(A) ligt should be carefully examined. The following questions should be asked regarding the data, and if

the answers are unsatisfactory, the sate's action could be chdlenged as arbitrary and capricious and unsupported by
rdigble sdentific deta

1. What specific data did the Sate rdy on? Isit tracesble?

2. |sthe data.of sufficent quelity thet it can berdied on? Wasthar suffiaent QA/QC in the monitoring and
andyss? If theimparment was rdaed to meas, were dean sampling techniques ussd? (In many cases
dean techniques are aprerequigte for callection of rdiable water qudity detafor metds).

3. |sthere asuffident quantity of deta so asto be Satigically Sgnificant?

4. |s the deta tempordly representative or isit too old to be of use?

5. Doesthe odtid extent of the impairment match the actud data points demondrating an impairment?

6. What assumptions were made regarding the interpretation and analyss of the data? (pollutant loadings, flow,
water chemidry, €c.)

7. Does the data show, to asufficient level of quantification and accuracy, that point sources cause or contribute
to the impairment?
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8. |s the data gppropriately goplied for evauating compliance with the water qudity Sandards (eg., wasagrab
sample usad for determining compliance with adally average?)?

May 2000 Update

EPA’sProposed TMDL Regulations, 64 Fed. Reg. 46011 (August 23, 1999)
(@ Theuseof “all existing and readily available data”.

Thecurrent regulationsin effect at 40 CFR 8130.7(b)(5) state that “all existing and readily
availablewater quality —related data and infor mation” must be used in thelisting
determination. The proposed regulations at 8130.25(a) continue thisrequirement that listing
be based on all existing and readily available data.

The problem with thisrequirement isthat it does not distinguish between good data, bad data,
new data or old data. Statescould haveinformation availableto it that indicates an exceedance
of water quality standardsbut may not have the underlying QA/QC documentsto validateits
reliability. Theregulation, in essence, creates an assumption that the dataisgood and therefore
must be used. Such an assumption makes absolutely no sense.

Asit stands now, the state hasthe bur den of explaining why data was not used. If the state hasno
sampling or analytical history behind the data, it could be compelled to consider datathat it
deems suspect.

Inthe preambletothe proposed TMDL rule, EPA statesthat “ The best science, coupled with
rigorous and accur ate data, isthe best foundation upon which to establish TMDLSs’. EPA,
however, then regjected provisionsrequiring that the data meet certain quality and analytical
standards. EPA’sapparent rationale wasthat requiring minimum data standardswould reduce
the number of TM DL s established and since TM DL sare an iterative process they can always be
revised later based on new or additional data.

Thelesson to belearned hereisthat sampling dataisonly asgood asthe technique used to
collect the sample and the analytical rigor by which it was evaluated. Thesethingscan not be
assumed —rather it makesfar more senseto assume the data is questionable until the
underlying sampling and analytical proceduresarevalidated. Thisisespecially trueif the data
isto stand up in acourt of law.

Finally, it should be noted that whilethere areno data quality standardsin the existing or

proposed regulations EPA Guidance documents already exist that define data quality
requirements. For example, see EPA’sGuidance for the Data Quality Objectives Processand
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Permit Writers Guide to Data Quality Objectives. These documents should establish an absolute
minimum baseline for data quality assurance.

(b) Monitored v. Evaluated Data

In the Preambleto the proposed TMDL rule, EPA discussesthe distinction between
“monitored” and “evaluated” data. Monitored data refersto direct measurements of ambient
water quality. Evaluated datarefersto an indirect evaluation of water quality through the use
of predictive modeling. EPA supported the Federal Advisory Committee’srecommendation
that preferred listing decisions be based on monitored data but acknowledged that it is
appropriate to use both monitored and evaluated data. The proposed regulation contains no
referencesto thisdistinction.

EPA should affirmatively state that monitored dataispreferred inthe TMDL process. Further,
while AM SA agreesthat both monitored and evaluated data are appropriateto use, the TMDL
process should not be based solely on evaluated data but must include some actual ambient
monitoring.

Therationalefor using actual ambient monitoring datafor TMDL sisthat even the best water
quality models, fully calibrated and validated, will never be as precise as actual in-stream
sampling and observation. Despitethe advancesin modeling and computers, we still lack the
ability to reduce complex water shed hydrology into simple mathematical equationsthat will
precisely predict water quality levelsor impact. Unfortunately, sinceit isso much cheaper and
easier torun off the shelf modelsusing historic data (regardless of their validity) and default
assumptionsthen it isto engagein a sampling program for a water body, thereisnow an almost
exclusivereliance on modeling.

Thisisespecially truetoday given the enormous TM DL workload that now confrontsvirtually
every statein thecountry. Intherushtoget TM DL sdone, there seemsto be an almost
irrational willingnessto commit enor moustime and resour cesinto resolving alleged
impairments based solely on arelatively cheap, easy and impr ecise modeling appr oach
indicating water quality impairment. AMSA believesthisto be an absolutely unsupportable
approach.

Thisunfortunatetrend to regect actual monitored data over evaluated data iswonderfully
articulated in aU.S.G.S. book entitled “ Watershed Research in the U.S. Geological Survey”
Committee on U.S. Geological Survey, Water Resour ces Resear ch, Water Science and
Technology Board, Commission on Geosciences, Environment and Resour ces (National
Academy Press, Washington D.C. 1997). At page 26 the book recognizes how with the advances
of computers, hydrological resear ch began to shift towards mathematical modeling. It goeson
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to state how this should have stimulated new and better field measur ements but did not dueto
budget constraints. Itsconclusion was asfollows:

The National Research Council’s Committee on Opportunitiesin the Hydrologic
Sciences concluded that “ hydrologic scienceis currently data-limited” and that “ I nterest
in ever-increasing scale hasoutrun the financial support for observation, and the balance
of hydrologic scienceis now seriously skewed toward modeling. It isimportant that
observation and analysis proceed hand in hand” (NRC, 1991). Thisfact had been
recognized a decade earlier by therenowned USGS hydrologist Walter Langbein. The
“ability to solve complex mathematical systems has now outpaced under standing of the

physical, chemical and biological processes, or even the appropriate data”. (Langbein,
1981)).

Therefore, POTWsshould urgetheir statesto engagein actual monitoring and not base
impairment decisions on modeled data alone. Sincethe statewill not havethe resourcesto do
this, dischar gersshould consider funding the sampling and analysis. Weignore actual
monitored data at our own peril.
NOTE: Thelegal issue of how much data, and what degree of scientific certainty, is
necessary to support a TMDL isdiscussed in Section 9A.
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3.

Designated Use Modifications

CAN THE DESIGNATED USE OF THE WATER BODY BE CHANGED SO THAT THE WATER
BODY ISNO LONGER DEEMED IMPAIRED?

Thewater qudity criteriathat are goplicable to a given water body are determined by the water's desgnated use. If
the use can be changed (refined), the water qudity criteria necessary to protect the use will aso change, thus
potentidly bringing the water body into compliance with gpplicable water quity Sandards. Unfortunately, the Act
mekes changing designated uses very difficult.

A.

Desgnated uses can nat be changed where there are existing uses (a use actudly attained in the weter body
on after November 28, 1975, 40 C.F.R. §8131.3(e)) or where the desgnated use is atainable through point
source technology control and cogt effective and reasonable BMPs for nonpoint sources. 40 CFR
§8131.10(h); 131.10(d).

For those designated uses that can be changed, the criteria set forth in 40 CFR §131.10(g) must be proven.
A date may remove adesgnated use or establish subcategories of auseif the Sate can demondrate thet
ataning the present desgnated use is not feesible because of one of the following S ressons

()  naurdly occurring pollutant concentrations

(2  naurd, ephemed, intermittent or low flow conditions

(3  human caused conditions which can not be remedied or would cause more environmentd damageto
correct then leavein place

(4)  dams hydrologicd modificationswhereit is not feesible to restore the water body toitsorigind
condition

(5)  naurd physcd conditions (cover, flow, depth, subgtrete)

(6)  controls more stringent than technology controls, would result in substantid and widespreed
economic and soda impect.

The use change is done within the context of a Use Attainability Andyss (UAA) 8131.10(). A “UAA isa
gructured saentific assessment of the factors afecting the attainment of the use which may indude physicd,
chemicd, biologica and economic factors as described in §131.10(g).” 40 CFR §8131.3(g).

Note that the regulations permit seasond uses, as an dternative to a permanent downgrade of the use
Seasond uses, and thar atendant WQC, may not predude the attainment and maintenance of amore
protective use in another season. 40 CFR §131.10(f).

Quey: Could the derivation of asubcategory of ause be defined merdy asa“more expliat definition” of
that use and therefore not be subject to the downgrading criteriaof 131.10(g)?
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4.  Water Quality Criteria Changes

CAN THE WATER QUALITY CRITERIA BE CHANGED SO THAT THE WATERBODY ISNO
LONGER DEEMED IMPAIRED?

A. Site-Specific Criteria

While the regulatory framework makes changes to desgnated uses extremdy difficult, changesto WQC are froma
regulatory point of view, much esser to accomplish. 40 CFR §131.11(b) dlows WQC to be basad upon federd
netiond criteria guidance under 304(a), Ste ecific modificationsto the 304(a) guidance or any other scientificaly
defengble method.

Mo dates have adopted the nationd water qudity criteria guidance issued under 304(a) and currently published in
EPA's“Gold Book” astharr date water qudity criteria There are two problems with usaing the nationd water qudlity
criteria FHrg, the chemicd and physicd properties of your water body - its Ste-gpecific water chemidry and physicd
atributes - will dways differ from the lab water usad by EPA in establishing the nationd criteria The unique
chemicd (eg. hardness, pH) and physicd properties of the particular sream will dter the bicavallability and/or
toxidty of agiven pollutant. While theoretically this could mean that the nationdl criteria.could be ether
overprotective or under protective of WQS in your water body, experience ssemsto indicate that Ste spedific criteria
tend to be less redrictive than EPA's nationd WQC because EPA was inherently conservative and overprotective
when they ran their bicassays

Sacondly, the spediesthet reside in your weter body will differ from the specdies used to establish the nationd criteria
dataset. Y our indigenous species may ether be more tolerant (hence higher WQC) or lesstolerant (hence lower
WQC) for any given pallutant. Even where the same spedies exig, your indigenous species may have adapted over
time to become tolerant to particular toxicants.

Not only are Ste-pedific criteria ariticd from atechnicd, saentific point of view, they are dso necessary froma
political, economic and adminidrative viewpoint. Ther could be no worse result than expending large amounts of
money and effort on a TMDL designed to achieve specific WQC and find thet after the TMDL has been
implemented that the impairment dill exigs. Accurate Ste-gpedific criteriaare an dsolutdy caritica prerequisteto
funding and implementing any TMDL.

Currently, there are three scientificaly defengble procedures usad for cregting Ste-pecific WQC: (1) Water Effects
Ratio (WER) (which isthe technigue most commonly and effectively used); (2) Recd culation Procedure (not used
veay often due to data and cost concerns); and (3) Resdent Species Procedure. All of these techniques are
technicaly complex, costly and time consuming. (A more detailed explanation of these techniquesisfound in EPA's
Water Qudity Standards Handbook, 2 Edition, Section 3.7.1, 1995). Some of the issuesthat flow from their use
aeasfdlows
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()  Should POTWs usethese techniques or could more or better sampling (dean sampling for metas) resolve
your isue?

(2  Under aWER andlyss if gtewater has greter attenuating powers then the POTW gets the bendfit of less
gringent WQC. But what if the POTW finds the Ste water inherently moretoxic? Will this automaticaly
lower the WQC thus giving the POTW dricter limits? Mugt the POTW share this datawith the date? Cana
“quick screen” be performed?

(3) Isitworth peforming the recaculation procedure (adding indigenous species, removing Species not present)
or isthe datidica cdculation o inherently consarvative thet it doeslittle good?

B. TheWet Weather Criteria Problem

Many WQLS ligted on the 8303(d)(1)(A) list have wet weether contributors - either CSOs or municipa separate
gorm sewers. Some, in fatt, are listed asimpaired specificaly because of impacts assodiated with wet weether
discharges.

The problem hereisthat the nationd criteria, aswell asthe Sate criteriaif different, were deve oped assuming Seady
date exposuresto toxicants. For example, the criteriafor chronic aquetic toxidity (the Criterion Continuous
Concentration (CCC) is st a the highest ambient concentration of atoxicant to which aguatic organisms can be
continuoudy expased over a4 day period without causing an unaccepteble effect. If the CCC for agiven toxicant is
being exceaded, thus causing theimpairment, a TMDL and wastd oad dlocations (WLAS) will be deveoped for
point sources based on that CCC.

Y, your wet weether discharge does not ladt for four days (Eveniif it did, the leve of pollutants being discherged a
any given time would differ tremendoudy.) Thus, WQC are not representetive of the potentid impacts to aquatic life
asodiated with trandent wet weether events

Therefore, before EPA pushesthe satesto develop TMDLsfor wet weether loadings, EPA should firg develop wet
wegther WQC. Otherwise, exising WQC will be used which are stientificaly indefengble and would resuilt in wet
wegther controls that are unnecessary a best and draconian a wordt. (Congress has recognized thet water quaity
dandards attainment for wet weather dischargesisamgor issue for loca governments, and has specificdly directed
thet EPA deveop a guidance document to fadilitate the conduct of water qudity and designated use reviews for
CSO-receiving waters).

Further, not only are the WQC ingpplicable in awet weether Stugtion, but o are the low flow assumptionsusad in
determining the WLAs Consarvative low flow assumptions are used in order to protect waters under virtudly all
flow conditions For example, Some dates require the use of the 1Q10 flow (the lowest one day flow with an
average recurrence frequency of oncein ten years) for determining acute WLAs and the 7Q10 flow (the lowest
average 7 day consecutive flow with an average recurrence frequency of oncein ten years) for determining chronic
WLAs Of course, sreamsincrease their flow in wet weether Stuations therefore making these low flow assumptions

Evaluating TMDLs .... Protecting the Rights of POTWSs (May 2000 Update) Page 22



completely ingpplicable. The concept of seasond uses, 40 CFR 8131.10(f), and therefore seasond TMDLS, could
provide somerdief inthisarea

May 2000 Update

WET WEATHER TMDLs

While, as mentioned above, wet weather criteria areneeded they presently do not exist. Yet,
TMDLsarenow being developed nationwide in water sthat have wet weather impacts from
municipal separate storm sewer systems (M $S4s) and combined sewer overflows (CSOs). The
question then becomes how will these wet weather sour ces beincorporated intothe TMDL
processif thetraditional water quality criteria and wasteload allocation calculations do not
wor k within the context of CSOsand M $4s?

The answer to thisquestion liesmostly in common sense and to some extent, asit relatesto
M s, in thelaw.

First, thecommon sense. Wet weather discharges, such asCSOsand M $4s, areunique. As
mentioned above, wet weather issues have always provided an imperfect fit into the water
quality standards program wherecriteria and dischar ge assumptions ar e predicated on
predictable flows and loadings. Congress, EPA, dischargersand environmental groupsalike
recognized that the special problem of wet weather discharges called for special solutions.

Thus, over the past decade, wet weather regulations, policy and guidance have emer ged.
National approachesto wet weather discharges, wherethey have been developed, arethe
product of years of discussion and debate, wher e consensus has come about through lengthy
(and often painstaking) negotiation by all parties.

Theseregulations, policies and guidance must beincorporated intothe TMDL process. The
TMDL process should not attempt to reinvent wet weather controlsbut rather should formally
incor poratethem intothe TMDL process. Thus, for example, a POTW that isimplementingits
approved Long Term Control Plan for CSOs should be deemed to be fully complying with any
TMDL based water quality limitation.

Next, thelaw. CSOsaretreated like any other point source discharge and ar e ther efor e subject
to the same water quality based controlsfound in the Clean Water Act (See CWA
8301(b)(1)(C)). However, MS4sarenot. When Congress enacted the Water Quality
Amendmentsof 1987, it required M $4sto reduce the dischar ge of pollutants“to the maximum
extent practicable’”. CWA 8402(p)(3)(B)(iii). A question then aroseasto whether M S4s need
only comply with the* maximum extent practicable” standard found in 402(p) or must, in
addition, comply with water quality standardsasrequired by CWA 8301(b)(1)(C).
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The question was answer ed in Defender s of Wildlifev. Browner, 191 F. 3" 1159 (9" Cir. 1999).
The Court ruled that Congressdid not require M34sto comply with water quality standardsin
accordancewith CWA 8301(b)(2)(C).

Therefore, can it be argued that M S4s are completely and absolutely exempt from WLAS
pursuant toa TMDL process? Since TMDL simplement water quality standards, and since

M S4s need not comply with water quality standards, M $4s should not be part of the TM DL
equation. Sorry. Lifeisjust not that ssmple. The Court in Defenders of Wildlife also found that
8402(p)(3)(B)(iii) contained a clause at the very end that gave EPA the power torequire*such
other provisionsasthe Administrator ... determinesappropriatefor the control of such
pollutants.” Under that provision, the Court ruled that EPA had the authority to determine that
ensuring strict compliance with water quality standards by M S4siswithin EPA’sdiscretion.
(Also, states always have the ability to be more stringent than required by thefederal CWA.
Thus, states have similar discretion.)

Remember, however, that such discretion must be exercised in anon arbitrary and
scientifically defensible manner. EPA acknowledgesthat WQBEL sfor storm water discharges
are not supportable at thistime. See Questions and Answers For | nterim Permitting Approach
For Water Quality Based Effluent Limitations In Storm Water Permits, 61 Fed. Reg. 57,425-27,
November 6,1996.

Examining Defender s of Wildlife in itstotality, AM SA believesthat theruling offers even
further support that the policiesin place for M $4s—essentially Best Management Practices as
set forth in Phasel and |1 permits—embody the intended contribution of M $4sto any load
reductionsrequired within a TM DL context.

Finally, a quick note on fecal coliformsand wet weather TMDLSs. Probably the most critical
pollutant discharged from wet weather sourcesisfecal coliform. Regulated agencies should
consider whether changing WQC from fecal coliform to e-coli, as EPA isencouraging, would
be advantageous, considering that e-coli more precisely addr esses human pathogens. Also, be
surethat the TMDL accountsfor theanimal loading portion of afecal coliform loading.

C. Human Health Criteria

WQC are not only set to protect agutic organiams but are dso st to prevent adverse humean hedth impacts.

EPA ismodifying its gpproach to cdculaing human hedth WQC. For noncarcinogens, EPA's new methodology
authorizes usng arange around the Reference Dose (the estimate of the dally acoeptable leve of expasure without
goprediablerisk of ddeterious hedth effects over alifetime) and Ste-gpedific fish consumption detain order to derive
the gppropriate human hedth WQC. This could result in less gringent human hedth WQC for nonbicaccumulaives
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If the WQC for human hedith for a spedific parameter proves to be the most troublesome (i.e. the one triggering the
imparment) perhaps the POTW could persuede the Sate to review and repromulgate the criterion based on EPA's
new methodology.

D. Physical Impossibility

The Great Lakes Guidance dlows for less ringent Ste-gpedific aquetic life criteriawhere it can be demondrated that
physcd or hydralogica conditions predude agudtic life from remaining a agte for aperiod of time suffidient to cause
acute or chronic effects. See EPA’s Advance Notice of Proposad Rulemeking on Water Quidity Standards, 63
Federd Regidter 36741, 36764.

E. WeretheCriteria Properly Adopted?
For some criteria, such as disssolved oxygen, it may be gopropriate to question whether the criteriawas
gopropriady adopted. Qudificaions, such as* does not goply to bottom waters,” or gopropriate frequency,

duration, and magnitude factors are critica to congder in gpplication of the andard, however, may not beinduded
inthewater qudity sandard itsdf or may be misgpplied.
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5. Proper Application of Water Quality Criteria
ASSUMING THE WQC ARE CORRECT, ARE THEY BEING CORRECTLY APPLIED?
While most WQC congst of fixed vaues, for some metds, (eg. cadmium, copper, leed, nickd, Slver, zinc) the

WQC areafunction of the hardness of thewater. Many agendes, lacking good data, will Smply assumealow
dream hardness, (thar default vaue) resulting in low permit limits: This should be carefully checked.
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6. A Discharger-led TMDL Process

IF THE TMDL ISUNAVOIDABLE SHOULD THE PROCESSBE LED BY THE STATE OR THE
DISCHARGERS?

Many dates are now under federd TMDL Consent Decrees to assess their waters and to ligt and devdlop TMDLs
for impaired waters within ardaivey short timeframe. The sates smply lack the manpower and resourcesto do a
thorough job on dl their waterswithin the given timeframes Hence, TMDL swill be basad on limited monitoring and
moadding.

Limited deta causes gregter uncertainty thet leeds to a conservative TMDL with agregter margin of ssfety and
ultimatey lover WQBELs

Assuming the 8303(d)(1)(A) listing was proper, a TMDL mugt be generated which leaves the discharger with two
options. FHrg, it can Imply chdlenge the processin court basad on the legd, scientific and policy arguments
contained in thisoutline

Second, the dischargers to the WQLS can offer to lead the TMDL process thus assuring it is done correctly. There
are numerous bendfits to this gpproach.

The dischargers can creste a TMDL process that meetstheir needs. They can ensure that the designated useis
caefully evduaed to deermineits presant feesibility. They can generate Saantificaly defensble ste-gpeaific WQC
to support the use. They can put together a monitoring and modeding program that generates rdiable, saientific deta
and WQBEL s that would be more redigtic. Defengble scientific data could then justify the expenditure of additiona
dollars (if necessary). They could look at more cod-effective dternative remediation Srategies such as hebitat
improvement. They could agree on an dlocation scheme in which everyone contributes to the remedy consdering
cogt effectiveness. They could even move the coneept of watershed based effluent trading forward. The group could
recognize the iteraive nature of the TMDL process and move forward sengbly and cogt effectivey. Fndly, many
Sateswould goprediae this effort, recognizing their own internd resource limitations.

There are downsdes, of course. The money, time and effort put in the process could be extensve.  Attempting to
convene multiple dischargers- indudrid, municipd, point source and nonpoint source-from different counties and/or
dates to agree on common objectives, assessment plans, solutions and implementation srategies can be daunting, if
not impossble Lack of incentive from nonpaint sources and/or palitical subdivisons can frudrate acommon
solution. Many thousands of hours and dollars could be wasted with little result.
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7. Removing Waters from Section 303(d)(1)(A) Lists

ONCE YOUR WQLSISLISTED UNDER 8303(d)(1)(A) HOW DO YOU GET IT REMOVED?
There are currently no federd satutory or regulaory provisons regarding when and how aWQLS should be
removed from a 8303(d)(1)(A) lis. Probably, mogt sates don't have any provisonsfor removd ether. Ata
minimum, it ssams remova would be warranted under the fallowing drcumgtances

(1)  New datashowing that WQS are actudly being atained;

(2  Successful completion of UAA that resulitsin changing the desgnated use;

(3)  Cdculaion of revisad ste-gpedific WQC which now demondrates compliance:

(4)  Successul completion of the TMDL (the useis now achieved).

May 2000 Update

EPA’sProposed TMDL Regulations, 64 Fed. Reg. 46011, (August 23, 1999)
Proposed Rule 8130.29 statesthat a listed water body can beremoved when the next list is

developed if new data or infor mation indicates that the waterbody has attained water quality
standards.
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8. TMDL Calculation and NPDES Permits

ASSUMING A PROPERLY LISTED WQLS, ATMDL WILL BE CALCULATED FOR THE
WATER BODY. TMDLsSWILL LEAD TO THE CALCULATION OF WASTELOAD
ALLOCATIONS ANDULTIMATELY WATER QUALITY BASED EFFLUENT LIMITSFOR
POINT SOURCE DISCHARGESTO THE WATER BODY. WILL ALL POINT SOURCE
DISCHARGERSINTO THE WQLSHAVE WQBELsPLACED IN THEIR NPDESPERMITS?

No. It will depend on whether the discharger has areasonable potentid to cause or contribute to an excurson of
numeric or narrative WQS. 40 CFR §122.44(d). (Commonly referred to asthe “ reasonable potentid” test).

Again, thereis no soedific Satutory or regulaory test for when adischarger has “reasonable potentid.”  EPA,
however, does provide guidance and examplesin their Technica Support Document for Water Quiity based Toxics
Control, March 1991 (“TSD").

Essentidly, reasonable potentid is determined by looking a the highest discharge vdue in the data st and incressing
it by goplying amultiplier. (Since, datidticaly spesking, thereis a probahility thet even adischarger’ sworst case
actud discharge from it's deta sat will be exceeded). Thismultiplier is based on the coefficient of vaiaion (CV)
(Standard deviation divided by the mean). From the discharger’s CV, the discharger gpplies Table 3-1 of the TSD
and getsits multiplier.

A fadlity’sactud worst case discharge times the multiplier gives the discharger its maximum recalving water
concentraion (RWC). ThisRWC isthen compared with the discharger’ s maximum wastd oad dlocation numbers
for the acute, chronic and humean hedlth criteria of the pallutant. (The discharger’ s maximum wastd oad dlocation
numberswill be dependent on the WQC, river and effluent flow and the concentration of pallutant in the effluent). I
adischarger’' sRWC exceads any gpplicable WLA, the discharger has the reasonable potentid to violate WQS and
will receive aWQBEL in your permit. See TSD, p47-54.

In evduating afadlity’ s reasonable potentid dischargers should congder the fallowing:
(1) Hasthe gae adopted the reasonable potentid test or are they more stringent?
(2)  If the gate has adopted the reasoneble potentid test, how does the Sate they gpply it? Isit based purdy on

the judgment of the permit writer or are there provisonsin the sates WQS for its goplication? Doesthe
date follow the TSD guidance?
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May 2000 Update

Also consider what the state has done with other permits. Isthereasonable potential analysis
consistent with other permitsin the same water shed or other water shedsin the State? If not,
consider an arbitrary and capricious argument and/or a denial of equal protection argument.

(3)  Disthargers should congder waysthat they can affect the outcome of the reasonable patentid test. Isthe

date uang the corret sream and effluent flowsin cdculaing dischargers maximum WLAS? If the pollutant
data st islimited, dischargers should consder increasing the number of samplesto reduce the multiplier.
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0.

Achieving Reasonable TMDL-Based Permit Limits

ASSUMING THE POTW HASFAILED THE REASONABLE POTENTIAL TEST, AND THE
POTW ISASSIGNED A WQBEL, HOW CAN THE POTW ACHIEVE A MORE REASONABLE
(HIGHER) LIMIT?

Sensible WQBEL s can only be achieved by thor oughly under standing the data and assumptions
used in thewater quality modeling process. Water quality models are based on data and
assumptions-- both of which need to be carefully evaluated for their accuracy. Theareasof the
model that need to be examined are asfollows:

1)

@

3

4

©)

How

@  Whenit comesto WQBELS dilutioniseverything. Arethelow flow assumptionsin the modd
required by the state sSWQS? If they are, are the low flow numbers (the 7Q10, 1Q10) accurate?
Whereisthe supporting deta? Deve opment of seasond flow data might dso beinthe POTW's
interes.

(b)  Isthe POTW getting the full dlowable flow of the river in your modd? If nat, due to incomplete
mixing, would adiffuser hdp? What assumptions are being made about sream veocity?

(© If the POTW is getting an dlocated mixing zone, how isthet mixing zone baing caculated? Where, if

a dl, inthe gat€ sSWQS are the cd culations for mixing zone dimensons described or isit dl best
professond judgment of the permit writer?

Daa
Isthe datagoing into the modd of sufficient quantity and queity thet it will generate astientificdly
supportable result? (See Quedtion 2 of this Outline).

Effluent Characterization
Isthe POTW s effluent baing properly characterized in terms of concentration, flow and variability?

Chemicd Trandaors

While NPDES regulations reguire that metds be reported in teems of total recoverable metd, 40 CFR
8122 45(c), EPA recognized in 1993 thet it is the dissolved fraction of the metd that best represents the
biologicaly available portion. Therefore, the POTW' s WQBEL should be based only on the dissolved
fraction of the metd which occursin the recaiving sream. Since effluents will contain both dissolved and
particulate metas, be sure that the correct dissolved/totd ratio is being used.

Default Vaues
Sates may use default vauesfor criticd in stream parameters (eg. hardness) which could reduce the

Evaluating TMDLs .... Protecting the Rights of POTWSs (May 2000 Update) Page 3!



POTW sdlocaed discharge. Carefully examine these default vaues and use Ste spedific ariteriawhereit is
to your benefit.

(6)  Pollutant Fate/Background
Examine whether the assumptions being mede about these factors are judtified.

(7) TheModd
Isthe modd commonly used and acogpted? Does it make overly consarvaive assumptions? Hasit been
properly validated?

8  TheMah

Assuming the POTW' swadtel oad dlocation was properly caculated, hasit been properly trandated into the
fadlity’s pamit limit?

M ay 2000 Update

9A. How much data, and what degree of scientific certainty, isnecessary in order to support a
TMDL? Or, in other words, how bad doesthe TMDL haveto bein order for a Court to remand
it back tothe Agency?

Thisisthe million-dollar question. Let’sfaceit —we'll never have all the data we would like
or even need. Despite our scientific advancementsover the past half-century the science of
TMDLswill never be perfect (what scientific endeavor isfor that matter). So how much data
and scientific certainty isneeded for avalid TMDL?

The answer is, unfortunately, that it depends on two factors—thefirst reasonably clear and the
second lessso. First, thegeneral principles of law that govern a Court’s deferenceto agency
decision making arefairly clear and will be discussed below.

Second, and perhaps even moreimportantly, ishow ajudgewill apply these broad principles of
administrativelaw tothe TM DL being litigated beforethe Court. Thiswill depend on the
specific facts and strengths of your technical arguments, thejudge sown unique inter pretation
of thelevel of deferencethejudge believes complieswith thereview standard and how
experienced thejudgeisin working with technical/scientific matters. The second factor is
mentioned because whilethe legal standardsfor overturninga TMDL might appear stringent,
what isactually being doneissimply convincing a decision maker that a sensible and rational
per son would not reach such a conclusion.

With that said, let’s examinethelegal hurdlesover which a POTW will need to jump. (For

purposesof analysis, it isassumed that the TMDL isissued by EPA. State Administrative
Procedures Acts and case law will probably be similar).
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When EPA takes administrative action and issuesa TM DL, the Court will apply thereview
standard contained in the federal Administrative Procedure Act. Thereviewing court will set
aside agency action if found to be* arbitrary, capricious, an abuse of discretion or otherwise not
in accordancewith law” 5 U.S.C. 8706(2)(A).

The Courtshave defined “ arbitrary and capricious’ to mean that the agency: (1) relied on
factor swhich Congresshasnot intended it to consider; (2) entirely failed to consider an
important aspect of the problem; (3) offered an explanation for itsdecision that runs counter to
the evidence beforethe agency; (4) or isso implausiblethat it could not be ascribed to a
differencein view or the product of agency expertise. Dioxin/Organochlorine Center v. Clarke,
57 F.3' 1517 (9" Cir. 1995) (upholdingthe TM DL for dioxin in the Columbia River and
granting EPA considerable discretion against challenges from both industry and environmental

groups).

In addition to the Administrative Procedure Act, Section 303 itself must also be met. Section
303(d)(1)(C) directs EPA to establish loadswith “ ... a margin of safety which takesinto
account any lack of knowledge concer ning therelationship between effluent limitations and
water quality”. Thismargin of safety can be used to justify sparse data or even questionable
assumptions.

Further, when it comesto the specifics of data, science and modeling the case law requires
great deferenceto EPA. When it comesto data, theamount and how itsgathered, Courts
provide EPA considerablediscretion. “ EPA typically haswide latitudein determining the
extent of data gathering necessary to solve a problem. We generally defer to an agency’s
decision to proceed on the basis of imperfect scientific information rather than to invest the
resour ces to conduct the perfect study”. SierraClub v. U.S. EPA, 167 F.3" 658, 662 (D.C.Cir.
1999).

Regarding modeling, the Courts have stated that the agency’s choice of a model will bergjected
asarbitrary only if it “bearsnorational relationship tothereality it purportstorepresent”.
Sierra Club; American Iron and Stedl Institute v. U. S. EPA, 115 F.3 979, 1005 (D.C. Cir.
1997) (Court upholds EPA’s methodology for deter mining the mercury bioaccumulation factor
in the Final Water Quality Guidance Document for the Great L akes since the method was not
proven tobe“irrational”).

The Courtsalso grant EPA considerablelatitude in how they make scientific deter minations
and apply statistical measures. “When reviewing an agency’s scientific determinationsin an
areawithin the agency’ stechnical expertiseareviewing Court must be at itsmost deferential”
Chemical Manufacturer’s Association v. U.S. EPA., 870 F.2d 177 (5" Cir. 1989); See also
American Steel Institute, infra. “The choice of statistical methodsis committed to the sound
discretion of the Administrator” Chemical Manufacturer’s Association, 870 F.2d at 227
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(upholding EPA’s use of weighted averaging in deter mining the long term averages for OCPSF
compounds).

With all these general principles of law so weighted in favor of agency discretion, it would
appear that setting asidea TMDL would beimpossible. But that simply isnot the case.

In Sierra Club, the Court, applying all the traditional principles of agency defer ence stated
above, remanded EPA’s maximum achievable control technology (MACT) floor deter mination
under the Clean Air Act since even under the most deferential standard EPA failed to justify its
data gathering methodology. Sierra Club, 167 F.3 at 663-4.

While an agency may use a predictive model it must explain the assumptions and methodology
it used in preparing themodel. If the model ischallenged, the Agency must provideafull
analytic defense. Eagle- Picher Industriesv. U. S. EPA, 759 F.2d 905, 921 (D.C. Cir. 1985).

In American Trucking Association v. U.S. EPA, 175 F.3" 1027 (D.C. Cir. 1999), the Court
carefully scrutinized EPA’snew National Ambient Air Quality Standardsfor ozone and
particulate matter and soundly rejected them. The Court held, inter alia, that EPA simply
failed to explain why it selected .08 ppm asthe new ozone standard. The Court even went so far
asto statethat EPA failed to articulate any “intelligible principles’ for selecting the standard
and that EPA’sinterpretation of the Clean Air Act was so broad that it violated the
nondelegation doctrine.

In Chlorine Chemistry Council, et al. v. EPA, 206 F.3" (D.C. Cir., 2000) EPA was again
reminded of the importancein following the best available science. In thiscase, the plaintiffs
sought to vacate the maximum contaminant level goal (MCLG) of zero for chloroform
promulgated pursuant to the Safe Drinking Water Act (SDWA). The plaintiff argued that
chloroform was a threshold car cinogen-- meaning that there was a level above zero at which no
car cinogenic effectswould occur. Despite EPA’sown Science Advisory Board agreeing with
plaintiffs, EPA nevertheless promulgated a zero MCL G for chloroform. The Court vacated the
zero MCL G reminding EPA that the SDWA itself required the use of the best available
scientific evidence.

Whilethelegal standards aretough to meet, strong scientific argumentsand equally strong
advocacy can successfully challenge aflawed TMDL.

Finally, it isappropriateto revisit a concept discussed in Section | A(3)(iii). The section
describes how discretionary implementation of narrative water quality standards constituted
an illegal rulemaking. Intheworld of TMDLSs, a tremendous amount of decision making and
compliance deter minations ar e based on EPA guidance. Nothingiswrong with guidance, per
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se, but when guidance startsto broaden regulation or betreated by EPA asif it wasa
regulation, then the legal boundaries of guidance have been exceeded.

This concept waswonder fully articulated in a recent case entitled Appalachian Power
Company, et al. v. EPA, U.S.C.A., D.C. Cir., Case No. 98-1512, (decided April 14, 2000), 2000
U.S. App LEXIS6826. In thiscase, EPA issued a Periodic M onitoring Guidance affecting a
specific regulatory provision under the Clean Air Act. The Court vacated the Guidancein its
entirety finding it an illegal rulemaking and in doing so used analysisthat is equally applicable
to the regulation of wastewater dischargesin a TMDL context.

The Court first discussed how prevalent guidance documents have become and the advantages
gained by agenciesin using them. (They arerelatively quick, inexpensive and free from any
statutorily prescribed procedures). Next, the Court discussed when a guidance document
crossesthelineand becomesaregulation. (For example, when an agency treatsit as
controlling, bases enforcement and/or per mitting decisionson it, etc.)

Therefore, when contemplating a challengetoa TMDL, not only should one evaluate the data
and underlying scientific assumptions but also carefully under stand why the agency istaking
the position. Isit based on some guidancethat it istreating as binding? Doesthisguidance
expand or modify existing regulation? If so, an illegal rulemaking challenge should be
considered.

9B. What are Whole Effluent Toxicity (WET) TMDLS? Arethey valid? What argumentscan |
make against them?

The short, and only slightly facetious, answersto these questionsare: (1) they arelike TMDLs—
only much worseg; (2) arethey valid? —asfar asanyone can tell —NO; (3) you can make alot of
arguments against them.

In order to understand the problemswith WET TMDLs, an under standing of the problems
inherent in WET testing.

In addition to the chemical specific control of pollutantsdischarged to areceiving water, EPA
and the states utilize whole effluent toxicity (WET) testing to protect aquatic or ganisms against
lethal and sublethal (impaired growth and/or reproduction) effects. WET testing measuresthe
aggregatetoxicity of pollutantsin the water body to the specific test speciesutilized. The major
advantage of WET testing isthat it is capable of considering theinteractions of all pollutants,
even for those pollutants not commonly analyzed for or for which toxicological infor mation
may not be available. In addition, because of the enor mous complexity, timeand cost it takesto
set water quality based permit limitations pollutant by pollutant, EPA and the states have begun
to utilize WET testing mor e frequently.
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On October 26, 1995, EPA promulgated afinal rule under the CWA that added whole effluent
toxicity testing methodsto thelist of nationally applicable methodsin 40 C.F.R. Part 136 (60
Fed. Reg. 53, 529). Immediately thereafter, Edison Electric I nstitute and the Western Coalition
of Arid States (WESTCAYS) filed petitionsfor review of thefinal rule alleging numerous
scientific flawswith the testing methodology. Edison Electric Instituteet. al. v. U.S. EPA, U.S.
Ct. of Appeals, D.C. Circuit, Case No. 96-1062 (commonly referred to asthe" WESTCAS' case).

The WESTCAS case pointed out such seriousflawsin the WET testing proceduresthat the
entire WET testing program was called into question. For example, EPA failed to determine
thevariability inherent in WET testing and failed to establish acceptable levels of toxicity test
variability. Simply put, thetestsare unabletoreliably distinguish inherent variability (dueto
the genetic differencesin the organismstested, lab procedures, etc.) from the variability that
leadsto conclusionsthat toxicity is present in an effluent.

Similarly, EPA failed to adequately addressthe accuracy of WET test results. (Accuracy ishow
closethetest resultsaretothetruelevel of toxicity). For chemical-specific test methods,
accuracy isdetermined by measuring a known concentration of a particular substance (known
asthereference standard) and seeing how close the test method comesto that concentration.
Unfortunately, thereisno truelevel of toxicity for a particular effluent. It simply isnot known
in advance. Therefore, when onelaboratory findstoxicity and another does not which isthe
mor e accur ate?

Also, EPA failed to consider thefalse positiverate —the frequency with which WET testing will
show toxicity when noneexists. The now famousM oor e study asked sixteen labsto analyze 26
samplesfor chronictoxicity. Unbeknownst to thelabsthey were analyzing methods blanks—
simple, purenon-toxic dilution water. Thelaboratoriesreported that almost 40% of these
dilution water samples wer e toxic—a 40% false positiverate. (See Developing a Method
Detection Limit for Whole Effluent Toxicity Testing, by Tim Moore, et al, Risk Sciences, 1998).

Thelitigation was settled on July 24, 1998. Pursuant to that settlement EPA wasto engagein
extensive further study and analysisto addresstheseissues. In November 1999, the plaintiffs
threatened to reopen thelitigation based on the belief that EPA was not fulfilling its
obligations under the Consent Order.

Theimportant point hereisthat WET testing methods have some very seriousflawsthat have
not yet been resolved. Wor se, however, istheideathat flawed WET testing procedureresults
can then be combined intoa TMDL.

Historically, toxicity testing has been used only on individual discharges. However, a few

stateshavetried to develop TMDLsfor WET. Thus, toxicity istreated like any other pollutant —
awater quality standard for toxicity isestablished, all the toxicity going into theriver isadded
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up, an impairment deter mination is made and wasteload allocations are then issued if
impairment isfound.

However, toxicity isnot like other mass based pollutants such as copper or chlorine. Toxicity
simply can not be added up becausethereisno one such thing as*“toxicity”. Different
pollutants cause differ ent effects on different organismsthrough different mechanisms—thus
the nature of toxicity itself isboth unique and different.

In order for aWET TMDL to beissued, the state would need to assume the additivity of toxicity
of multiple discharges (both point and nonpoint). Such an assumption isarbitrary and
capricious. (Ask thestateto produce any published peer reviewed scientific literature
supporting the additivity of toxicity. Hopefully, just that request alone will be sufficient to stop
theidea of WET TMDLY5s).

If mor e persuasion isneeded, simply refer the stateto the Water Quality Guidance for the Great
Lakes System: Supplementary | nformation Document (1995) in which EPA admitsthat TMDLs
arenot applicableto WET. (Notethat in 1978 EPA deter mined that all pollutants, under the
proper technical conditions, are suitablefor TMDL calculations. 43 Fed. Reg. 60665
(December 28, 1978). It isdoubtful, however, that WET testing and the “toxicity” parameter
wer e even being consider ed back in 1978. Even if they were, the proper technical conditions
simply do not exist.)
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10. Evaluating the TMDL Apportioning and Load Reduction Processes

HOW DOESTHE TMDL PROCESS APPORTION THE REQUIRED LOADING REDUCTION?

Here again, there are no federd datutory or regulatory criteriaon how loading reductions shl be gpportioned
between various point and nonpoint sources. The TSD indudes along liging of various gpportionment schemes but it
isultimatdy up to each Sate to decide how gpportionment will teke place. The areas that should be carefully
examined ae asfalows

A. |s the Sate dlocating the assmilative cgpacity of the water body pursuant to a properly enacted regulation?
If nat, this could be deemed anillegd rulemaking. Policy and common sensewould dictate thet properly
enacted regulations are ariticd inthisarea. The dateis dispenang an extremdy vaduable and rare commodity
- the asamilaive capadity of ariver. Thisisevay hit as precous as digributing, for example, grant dollars
Y et, no date would consder even for one second digributing grant funds without carefully crafted regulations
regarding digibility, implementation, etc. Therefore, gpportionment should dways take place in accordance
with properly enacted regulaions in which the public had an opportunity to commentt.

B. Do the gatel's Continuing Planning Process (CPP) documents discuss gpportionment? |s the sate fallowing
thar guiddines st forth in the CPP? |sthe date fallowing any written guiddines regarding gpportionment?
How were these guiddines devdoped? Condder an arbitrary and cgpricious argument.

C. What assumptions are being made about nonpoint source loadings? What assumptions are being mede about
the effectiveness of nonpoint source BMP reductions? (Thereby defining the tota point source loading
reduction required). What scientific bed's if any, exigsfor these assumptions?

D. What isbeing used for the reserve factors (growth, margin of safety)? How isthe reserve for margin of
safety baing cdculated? Isit based on adaidicd andyss of the error potentid of the deta or is the number
smply being st arhitrarily?

E Can the Continuing Planning Process be influenced to assure real nonpoint source control? 40 CFR
§130.6(c)(4)(ii) Sates thet regulatory programs should be identified by the State where non-regulatory
goproaches are ingppropriate to atain the desgnated use. The Environmenta Law [nditute has produced a
publication which identifies the nonpoint source controls avallable in eech date and isavalable on EPA's
TMDL web Ste
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10A. How will apportionment deal with the upstream loadings problem?

Many people currently think of a TMDL asapiethat isthen divided into slices. Thepie
consists of the entire allowable massloadingsto the TM DL segment while the slicesrepresent
therespective shares of the massloadings assigned to various inter ests— such as point sour ces,
nonpoint sour ces, reservation for growth, margin of error and natural background sour ces.
What happens, however, when loadings originating from upstream of the TM DL segment eat up
asignificant portion of that pie? For example, the WQSis 30 ppb copper and the upstream
boundary condition already contains 15 ppb. Thedischargersinthe TMDL segment now have
had their available pie cut in half before even beginning the allocation process within the
TMDL segment. Isthisfair? Isthislawful? What can the dischargersin the TMDL segment do
to protect their interests?

It clearly isnot fair. Whether itslawful to treat the upstream boundary condition as, in effect,
background, ther eby effectively reducing allowable loadingsin the TMDL segment islessclear.
Unfortunately, there appearsto be preciouslittle law or useful guidance or how to deal with
thisissue.

EPA merely saysthat coordination isimportant. True, but asa practical matter thistype of
coordination, especially intergover nmental or interstate coordination, may simply not exist.
What doesthe discharger dothen?

At thevery minimum, it can be argued that the state has acted arbitrarily and capriciously by so
narrowly defining the segment.

Further, adischarger in theimpacted segment could always seek to intervenein the per mit
proceedingsfor upstream dischargersand argue for more stringent limitssince these
discharges are contributing to downstream impair ment. See e.g., 40 CFR §8122.4, Prohibitions
on theissuance of NPDES per mits, which statesin pertinent part:

“No permit may beissued:
(@  When the conditions of the Permit do not provide for compliance with the
applicable requirementsof the CWA...
) When the imposition of conditions cannot ensure compliance with the
applicable water quality requirementsof all affected states....”

However, thiswould be so enor mously difficult, time consuming, and politically problematic
(suing upstream neighbors) that its practical application would bevery limited.
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So what istheanswer? At thispoint in theinfancy stagesof TMDLs, AM SA isnot sure anyone
knows. Stay tuned for the next Update.

10B. How doyou protect yourself during theinterim permitting process?

Many years, or decadesfor that matter, can pass between thetimethat a waterbody islisted
under 8303(d) and thetimethat a TMDL iscompleted, WQBELsareissued and the TMDL is
actually implemented. A discharger’spermit, however, comesup every fiveyearslike
clockwork and therein liestheinterim permitting problem.

Recently, a POTW was confronted with the following situation. It wasdischargingto a 8303(d)
listed water body and the TM DL had not yet been done. The state argued that sincethe water
body was alr eady impaired, no additional dilutional loadings wer e available and hence
eliminated the POTW’smixing zone. Thus, the POTW had to meet water quality standards at
theend of itspipe. The statethen took the position that they had no choice and wererequired to
eliminate the mixing zone since the water body was already impaired. Isthistrue?

Absolutely not. Nothingin the CWA compelsa stateto eliminate mixing zoneswhilea TM DL
ispending. Themoredifficult question iswhether a state hasthe discretion to require end-of -
pipe compliancewhilea TMDL ispending. Unfortunately, thisisanother one of those
incredibly important but incredibly gray areasin the TMDL program.

Two arguments should be made against theremoval of mixing zonesin interim NPDES per mits.
Thefirst islegal, the other operational.

Once awater body islisted asimpaired, the state hasan obligation toperforma TMDL. Itis
the TMDL that will determinethe proportional reduction in loadings across all affected
dischargers. Dischargers, therefore, have aright to proportionatereduction as established
under the state' sallocation regulations. Eliminating a mixing zone solely because the state has
yet to fulfill its TM DL obligation violatesthe CWA and isinherently arbitrary and capricious.
Such an action essentially penalizes a dischar ger for the actions of other dischargersover
which it hasno control.

Next, such an interim permitting decision can wreak havoc with a POTW'’s operations and
capital budgeting. The design and oper ation of systemsto meet water quality standardsat the
end of the pipe could be much different from the design and oper ation of a system to meet the
ultimate permit limit established through the TMDL process. Therefore, millions could be
spent on activitiesto meet WQS at the end of the pipe when such adrastic reduction in loadings
may not be necessary to achieve WQS oncethe TMDL iscompleted. From an operational and
financial perspective eliminating mixing zonesas an interim permitting measureissimply
irrational.
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While EPA headquartershasnot addressed thecritical interim permitting issue, EPA Region 9
hasjust authored draft guidance on thisissue. EPA Region 9 Draft Guidance For Permitting
Dischargesinto I mpaired Waterbodiesin Absence of a TMDL (see attached guidance document),
dated April 20, 2000. Asthisisthefirst formal guidance on this matter, it will certainly be
considered by other regionsasthey develop their policies. The Draft Policy imposes some
extremely tough interim per mitting requir ements.

First, the Draft Policy recognizesthat states may use compliance schedulesin discharger
permitsto allow dischar ger s some additional timeto achievetheir “final” WQBEL. (Itis
guestionable whether compliance schedules ar e also available for what Region 9 terms
“interim” permit conditions). However, such compliance schedule flexibility must be clearly
spelled out and lawfully enacted aspart of the state’ swater quality standardsregulations. The
per mit compliance schedule may not exceed the maximum time allowed for under state
regulation.

At the end of the compliance schedule, however, a“final” WQBEL must be achieved. The
“final” limit will either bethe permit limit derived from a completed TMDL/WLA analysisor,
if such analysisisnot complete, the“final” WQBEL would be asfollows:

(1) for thedischarge of nonbioaccumulative or nonpersistent pollutantsthe
discharger must meet the WQC at the end of the pipe. Simply translated, mixing
zones are now eliminated.

(2) for thedischarge of bioaccumulative or persistent pollutantsthe limit becomes
“no net loading”. No net loading isachieved by reducing the effluent
concentration below detectablelevelsor by seeking to offset your discharge
through an approved offset program. Simply translated, a zero dischargeis
applied.

Duringthe“interim” period —the period of timeuntil the TMDL/WLA iscompleteor the
compliance schedule ter minates and the default “final” limitsareimposed —dischargers
per mitswould requirethem to:

(1) implement aggressive sour ce control/pollution minimization; and

(2) perform engineering studiesto evaluate additional treatment options; and

(3) identify other sourcesof the pollutantsin the water shed and evaluate the costs and
potential offset reductionsthat can be obtained from these sour ces.

Duringthisinterim period, if pollutant concentrations ar e causing the impairment, no increase
in concentrationswould be allowed. If pollutant massistheissue (bioaccumulative and
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per sistent pollutants) noincreasein masswould be allowed without first going through an
antidegradation analysis.
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11.

Obtaining Variances and Extensions

CAN A VARIANCE OR EXTENSION TO THE POTW'SWQBEL BE OBTAINED?

A.

Satesmay, a thar discretion, indude variancesin their WQS. (Some dates do not). These variances
would be subject to EPA review and approvd. 40 CFR §131.13.

EPA's guidance on variance gpprovd isextremdy grict. Vaianceswill be granted only where a desgnated
useremovd criterion (8131.10(g)) has been proven, the effluent limit is established as dose to the WQBEL
as possble and where the variance lags only three years. (See EPA's Advanced Notice of Proposed
Rulemaking (ANPRM), 63 FR 36741, 36758 for agood discusson of variance goprovd criteria).

Some dates have implemented variances for water bodies that are sometimes referred to as “temporary
dandards” Thesetemporary Sandards are used where problemsin awater body are Sgnificant and
widespreed, involving point and nonpoint sources. States maintain the use and exiging criteriafor other
pallutants, while recognizing that ambient concentrations for cartain pollutants cannot be correctable in the
short term. In such cases, the temporary Sandards provide abasisfor permit limitsin the short term. EPA
has gpproved such “temporary Sandards’ but has again required the use removd criteriato be satidfied. See
ANPRM, 63 FR 36760.

Ohio has adopted a gatewide mercury variance [OAC 3745-33-07D(10)] thet will become effective when
the Method Detection Levd for mercury drops beow current levesin the gpproved methods. This variance
recognizesthet for al dischargers the cost of end of piperemovd of mercury is extremdy expensve and not
cod-effective. By projecting thet the effluent levels of mercury will be below a certain levd during the permit
term and with the discharger's commitment to explore and implement mercury pollution prevention, the
discharger may qudify for avariance without making some of the feeshility demondrations required to qudify
for anindividud variance. This dructure could be useful for other ubiquitous pallutants

States have the autharity to indude compliance schedules within their WQS regulaions. 40 CFR
8130.5(b)(1) and (6) permit such compliance schedules and require the gates to describe in their CPP
documents how these schedules will be usad by the state. Compliance schedules could provide the additiond
time nesded to come into compliance with a WQBEL.
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12.  Effluent Trading and TMDLs

CAN THE CONCEPT OF EFFLUENT POLLUTANT TRADING BE USED TO ENSURE THAT
TMDLsAND THE POTW'SWQBEL ARE BEING IMPLEMENTED IN AN ECONOMICALLY
SENSIBLE AND EFFICIENT MANNER?

Yes intheory. The only way to redly guarantee that TMDLswill beimplemented in an economicdly sensble
manner isto adopt the conoept of pollutant trading between dl sources (point and nonpoaint) withinthe WQLS. EPA
has come out with a Draft Framework for Watershed-Based Training, May 1996, but has not moved beyond the
draft dage. Therefore, while everyone agrees that the god of pollutant trading makes sense -- no one has yet created
the road map for how we get there. (It should be noted that not dl pollutants are eesily amenable to atrading conoept
- eg. toxics that mudt be attained at the end of amixing zone).

Therefore, assuming EPA takes no further action, consder whether your state could be influenced to move aheed of
the curve and adopt such an gpproach. If feasble, do a cos/bendfit andyd's between the State's gpportionment
gpproach and an goproach thet utilizes pollutant trading.

May 2000 Update

EPA hasjust made available two documents discussing case studiesin effluent trading. They are
entitled A Summary of US Effluent Trading and Offset Projects and Results of Water Based
Trading Smulations. They are available on line at www.epa.gov/owow/water shed.
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13.  Choosing to Appeal a TMDL

WHEN SHOULD POTWsAPPEAL?

When aTMDL is developed, the time for goped at both the date and federd levd should be determined. In some
dates it may be chdlenged on its own or it may require the impogtion of permit limitsto be consdered ripe. Inthe
|latter casethe TMDL would be gppeded in conjunction with the gpped of permit limits

May 2000 Update

Onewould think that at least theissue of when to appeal would be clear. However, thisissue,
likemost under the TMDL program, isnot as straightforward as onewould think.

TMDLstake placeover timeinvolving several discreteactions. First, thestateliststhe
water body asimpaired. Next, EPA reviewsand approvesor rejectsthelist. Third,aTMDL is
then developed with WL Asfor point sourcedischargers. Fourth, these WL Asare ultimately
translated into NPDES permit limitsand placed into the permit. Each one of these activities
represents agency action which, depending on state law, may need to be appealed or the
discharger’sright to challenge the action iswaived.

For example, a state lists a water body under 8303(d). A discharger should decide not to take
any action and wait for a mor e concr ete action affecting itsrights— such asthe assignment of a
WLA. By waiting, have any rightsto arguetheissue of improper listing been waived or isthe
issuesimply a part of the challengetothe WLA?

On theone hand, the placing of a water body on a 8303(d) list does not, in and of itself, constitute
administrative action against permit interests. At thispoint, the discharger may or may not be
issued a TMDL-driven permit limit. It will all depend on the state’ sreasonable potential
analysis conducted as part of the WLA/TMDL process. Further, even if reasonable potential
exists, theultimate WQBEL may be onethe discharger would be willing to accept. Thus, at the
listing stage, the issues of ripeness, and even standing, could be asserted by the stateto dismissa
discharger’sclaim. Also, some states havethe provision that only “final orders’ are appealable
to the state environmental appealsboard.

On theother hand, dischargers must under stand the specific state laws under which the state
takesthe 8303(d) listing action. Doesthe state law have preclusion language for bidding
challengesto such actions after a certain period of time?

It is, therefore, absolutely critical that the discharger under stand its state’sadministrative
process—both in a general sense and how specifically that processrelatesto TMDLSs.
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